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| want to thank the Speaker and the committee chairs, Council Members
Berman and Koslowitz, for their concern about this important issue and for
inviting me to testify today.

Five years ago there were over 100,000 ATMs in the United States; today
there are nearly 300,000.” Each month American consumers use ATMs a billion
times, mostly to withdraw cash.> ATMs undeniably are a convenience that can
save us time and money and generally make our lives easier. Surcharging of ATM
transactions, however, represents an unfair burden on consumers and an
substantial obstacle to competition.

Surcharges are additional fees tacked onto ATM withdrawals by the ATM
owner at the time of the transaction, over and above the fees that are automatically
built into the transaction. Until 1996, most ATM networks prohibited their
members from imposing surcharges.* The networks lifted their surcharge bansin
1996, and over 90% of banks now impose ATM surcharges® Nonbanks—
“independent service operators,” or 1ISOs—have been deploying ATMs rapidly in
the past few years to capitalize on the opportunity to collect surcharges. But the
change with the greatest impact on consumers is what has happened to the more
than 100,000 ATMs that didn't surcharge five years ago: the vast majority of
them have been converted to surcharging ATMs, and only 10,000 to a most
20,000 no-surcharge ATMs now remain.

There are basicaly three kinds of ATMs. those that don't impose
surcharges at al; those that impose surcharges on everyone; and those that
discriminate, imposing surcharges only on people who don't have an account at
the bank that owns the ATM. The first kind of ATM is clearly good for
consumers, because it forces banks to compete with one another for customers.
The third kind injures consumers because it interferes with competition among
banks. 1I'm ambivalent about the ATMs that surcharge everyone; | think they have
mixed effects, but | don't think we'll be ready to deal with them until after we
address the problem of discriminatory surcharging.

The first category, nonsurcharging ATMs, has been around for many years.
Banks installed ATMs for the convenience of their own customers, and so the
banks could save money by reducing their reliance on live tellers. Banks soon



realized that both they and their customers could benefit by networking their
ATMs together, so that a customer of one bank could use a different bank’s
ATMs.

In a network transaction, the cardholder’s bank pays a switching fee to the
ATM network and an interchange fee to the ATM owner. These fees are set by
the ATM networks, and historically have been designed to cover the actual costs
of processing the transaction.® For cash withdrawals, these fees usually total about
50 cents, most of which goes to the ATM owner.” The switching and interchange
fees are paid by the cardholder’ s bank, which may pass them on to the cardholder
directly in the form of “off-us’ or “foreign” transaction fees (often marked up to
$1 or more in order to yield additional revenues), or indirectly in the form of
minimum balance requirements or monthly account maintenance fees.

ATMs are tremendously beneficial to consumers. Consumers need not
select a bank based solely on its physical location, since they can obtain cash from
ATMs and use the telephone, mail, or even the Internet for other banking
transactions and communications. Banks and other financia institutions therefore
have to compete with one another rather than enjoying localized monopolies, and
they must compete with prices and services rather than merely branch locations.?
Of course, a bank that has a branch near a particular consumer’s home or office
still has a substantial comparative advantage over faraway banks, since many
consumers prefer to deal with a local bank or to engage in some transactions in
person, and may place greater trust in a local bank. The point is merely that
ATMs broaden consumers options substantially, and prevent banks from being
able to charge monopoly prices for checking accounts and other services. If Chase
or Citibank wants to charge $9.50 per month for a checking account, then a
consumer can go to Amalgamated or CFS or Flatbush Federa for a free account.’

The second type of ATM adds a surcharge to every cash withdrawal. If |
use a surcharging ATM to withdraw $40 from my checking account, the receipt
may tell me that $41.50 has been deducted from my account, and my monthly
statement may reflect that $41.50 debit plus a $1 “off-us’ fee imposed by my
bank, which had to pay interchange and switching fees through the ATM network.
Much has been made of this “double dipping,” since a consumer pays twice for
one service, and in fact there is some economic research that says having two
entities set price components independently will lead to inflated prices, since
neither one bears the full impact of its price increases.™

Most of the ATMs in this second category are owned by 1SOs, although
banks also have begun deploying unbranded ATMs that collect a surcharge on
every transaction. They tend to be bare-bones cash dispensers rather than high-
end full-function ATMs, and they can be tremendously profitable, since the owner
receives both the interchange fee and the surcharge. The only downside for ATM



owners is that surcharges and a glut of ATMs have caused monthly transaction
volumes to fall.

The nonbank ATM market isn’'t as competitive as it ought to be, and as a
result surcharges are artificially high. The interchange fees and surcharges that an
ATM owner receives may add up to severa timesthe ATM owner’s actual costs.*
Instead of driving down surcharges, this disparity has led to a glut of ATMs, and
the resulting decline in per-machine transaction volumes has been used to justify
high surcharges.™® Still, even with excessive surcharges, consumers do enjoy at
least some benefit from the availability of these additional ATMs. However, if
these nonbank ATMs begin displacing banks existing no-surcharge ATMs, then
they may end up harming consumers.**

Finaly, the third type of ATM imposes surcharges only on people who
aren’t customers of the bank that owns the machine.”> Most of the 100,000-plus
ATMs that existed five years ago have shifted into this category, and these remain
the highest volume ATMs. ™

Discriminatory surcharging is especially harmful because of its external
effects on the related market of checking account deposits. By assessing
surcharges against customers of competing banks, an ATM owner can pressure
them into shifting their accounts in order to avoid paying surcharges."”
Competition for deposit accounts therefore gives banks a perverse incentive to
raise rather than lower their prices for ATM usage® A bank may lose
accountholders if it imposes a fee that makes economic sense, such as a $3 charge
for transactions involving a human teller,™® but ATM surcharges have the opposite
effect because they apply only to nonaccountholders. Especialy for large banks,
Imposing high surcharges is a “win-win” proposition: they either gain market
share, or earn substantial revenues from surcharges.”

There is some controversy over whether consumers in fact switch banksin
response to surcharges. Anecdotal evidence suggests it happens frequently, but |
am unaware of any studies that provide a definitive answer to this question.”* A
survey conducted for the PULSE ATM network in 1997 reported that few people
had switched banks because of charges for ATM usage®® However, respondents
were asked only whether they had switched banks solely in response to ATM
charges, and over 8% of the ATM card users surveyed said that they had done
s0.”® A 1998 survey of community bank customers in New England found that
one third of them would likely switch banks to avoid paying surcharges.** A 1999
study also supports the proposition that surcharges are likely to result in account
shifting. While checking account deposits are inelastic with respect to interest
rates paid, they are highly elastic with respect to bank fees, especialy foreign
ATM fees. for every 1% increase in foreign ATM fees, the supply of deposits
declined by 1.75%.% It stands to reason that consumers would be at least as



sensitive to ATM surcharges, and probably even more so, since surcharges are
experienced in a much more obvious manner than are foreign ATM fees.

The legislation before the Council would prohibit banks from imposing
ATM surcharges; in effect, it would eliminate the third type of ATMs, the ones
that are most harmful to competition. The main argument against legislation of
this nature is that it interferes with the free market—that banks should be free to
set whatever price the market will bear for the use of their ATMs. But we don't
have a completely free market to begin with: banks are already highly regulated,
there is little competition among ATM networks, and surcharges bear little
relationship to competitive market prices.  More importantly, eiminating
discriminatory surcharges will force banks to compete with one another in the
checking account market.?® A ban on discriminatory surcharges is not so much a
constraint on prices as it is a regulation of anticompetitive business practices:
banks would be prevented from tying the use of their ATMs to the sale of ther
checking account services.?’

Another set of arguments against a surcharge ban concerns the effect that it
would have on the overall availability of ATMs. Opponents say that consumers
will no longer enjoy convenient access to ATMs if surcharges are eliminated.”®
But this claim ignores the fact that banks had deployed well over 100,000 ATMs
before they were allowed to surcharge, and the number of ATMs had been
increasing steadily every year.”® Surcharging caused the growth rate to accelerate,
and we now have aglut of ATMs. But it’s not just the ones in low-volume remote
locations that surcharge—almost al ATMs do.

Even in the worst possible case, if we were to lose all of the new ATMs
that have been deployed since the surcharge bans were lifted, we would still be
better off under the proposed legislation than we are today. But that’s not likely to
happen: ATMs are much cheaper today than they were five years ago, but
interchange fees haven't fallen, so we should be able to afford more ATMs than
we had in 1996 even without surcharges.® Furthermore, the law wouldn’t affect
ATMs deployed by nonbanks, although they probably would lose some business
to bank ATMs, and the market would finally put some downward pressure on their
inflated surcharges.

Another variation of the argument that ATMs will disappear if banks aren’t
allowed to surcharge is that they will sell off their ATMs to nonbanks who are
exempt from the legislation.®* | doubt that would happen—banks found it in their
interest to deploy ATMs before 1996, and the reasons behind that haven’'t changed
much—but even if it did, at least we would be rid of the greatest danger to
competition, discriminatory surcharges, and small banks would be able to compete
with large ones on a level playing field. And the average surcharge would
probably be lower than it is now, since nonbanks don’'t have the same perverse
incentives to overcharge as large banks do.



Yet another variation of this argument is that banks will withdraw from
ATM networks, and deny other banks' customers access to their ATMs. That too
seems highly unlikely—even a bank with a 33% market share benefits
considerably by giving its customers access to other banks ATMs. ATM
networks won't let a bank deny access to its own ATMs while continuing to use
the network for the bank’s own customers;, Bank of America and Wells Fargo
apparently got away with this in Santa Monica only because so few ATMs were
involved.*

The final question is whether it makes sense for New Y ork City to prohibit
bank surcharges at the local level. From a policy perspective, | believe such alaw
Is clearly justified: neither the federal government nor the state has acted to
protect consumers from this predatory practice, and the industry has failed to
address the problem. Furthermore, surcharges affect New York City residents
more than they affect many other consumers, since the city aready has a
concentrated banking market, and bank fees here are among the highest in the
country.® Also, because banks often impose a uniform surcharge across their
entire ATM networks, residents of high-density urban areas probably are
subsidizing remote ATMs with lower transaction volumes.

From a legal perspective, the question is more difficult. It istrue that some
courts and federal agencies hold the view that only the federal government has the
authority to ban surcharges.® But these rulings are not binding on New York
City, and there is certainly a plausible argument that the Electronic Fund Transfer
Act explicitly permits the enactment of stronger consumer protections than those
afforded by federal law, as the attorneys genera of California, New York, and
severa other states argued in supporting the right of San Francisco and Santa
Monicato ban ATM surcharges.®*® Although uniformity is desirable, it may make
sense to evaluate the effects of various regulations at the state and local levels
before implementing a national surcharge ban. In any case, even if the New York
City legidation is ultimately struck down by the courts, it will send an important
message to Congress and the banking industry that the public demands an end to
anticompetitive ATM surcharges.

That concludes my testimony, although | am happy to respond to questions
and | hope to participate in further discussions about this important issue. Thank
youl.
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